
As one of the longest serving Directors of the Scottish Arbitration Centre; a diverse 

organisation comprising five individual groups, with the common goal of promoting 

Arbitration; I have a keen interest in the progress of domestic Arbitration. Now that we are 

approaching 2016, I consider it to be prudent to examine the rise of Arbitration over the last 

five years or so, since the introduction of the Arbitration (Scotland) Act 2010 (“the Act”) to 

determine the impact of the Centre’s work in promoting Arbitration as an effective means of 

alternative dispute resolution. 

I consider a good place to start, in this respect, is the Scottish Arbitration Survey Report No. 1 

(“the Survey”), covering the period 1 July 2013 to 30 June 2014 (the Relevant Period). The 

Survey is a combined initiative involving the University of Aberdeen, Burness Paull LLP and 

the Law Society of Scotland.  It is intended that the Survey will be repeated at regular intervals 

to provide information on changing trends, and I would wholeheartedly support this continued 

research, as the identification of key trends is invaluable in informing our understanding of the 

procedure and Arbitration’s popularity going forward.  

I have also made reference to my firm’s consistent work in researching trends in Adjudication, 

in order to draw comparisons. Whilst Adjudication is only applicable in the construction 

industry; having been introduced under the Housing Grants, Construction and Regeneration 

Act 1998; a comparison between the two is considered helpful in order to identify how 

Arbitration fairs in the context of wider alternative dispute resolution. Reports setting out the 

findings of CDR’s research can be found on our website at: http://cdr.uk.com/research.html 

In the meantime, for the period in question, the Survey concluded that for the Relevant Period 

there were 22 Arbitrations (or thereby) occurring with a seat in Scotland and 36 Arbitrations 

(or thereby) occurring with a seat out-with Scotland, but involving people generally practising 

primarily in Scotland. This would appear to be in line with expectations of the volume of 

Arbitrations following the introduction of the Act.  

However, it is also of note that the figures for Arbitration are significantly lower than the 

number of construction Adjudications in that period; with approximately 100 Adjudications 

referred in Scotland in the year 2013/2014, as identified by CDR’s research. Therefore, it is 

clear that, in construction at least, Arbitration faces some tough competition as a popular means 

of alternative dispute resolution. It is evident that the work of the Centre will be key in 

continuing to promote Arbitration, making Parties to disputes fully aware of the potential 

benefits, and putting Arbitration firmly on the map, and keeping it there.  

All of the signs look positive, particularly last year’s announcement by the Scottish Building 

Contract Committee that, in future, Scottish Arbitration will be the default procedure for 

dispute resolution in its contracts. Further, representatives of the Centre continue to work 

alongside other organisations to actively promote Arbitration in the wider industry. In my view, 

the Centre is already making headway in driving Arbitration forward as a preferred means of 

alternative dispute resolution, recognising the key challenges we face.  

What will now be interesting is to see how the numbers of Arbitrations vary over time, and 

whether we will indeed see a steady increase in the number of appointments as confidence in 

the process, and its success in resolving disputes, continues to grow.  

My own firm specialises in construction disputes, and although we have been involved in many 

Adjudications over time, in the last year or so we have most definitely seen a rise in 

Arbitrations, both in terms of Arbitral appointments and instructions to act as party 
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representatives. Accordingly, it could be said that the work of the Centre in promoting 

Arbitration in construction, is already seeing results.  

Turning to consider Arbitration in more general terms, the Courts also provide some valuable 

insight into the use and effectiveness of Arbitration. There have been a few cases in the Scottish 

Courts since 2010 regarding Arbitration, and the general consensus is that the Courts will 

support Arbitration and Arbitrators in making their Awards. However, a 2015 case1 did stray 

from this general principle given the conduct of the Arbitrator in question.  

Of note, the confidentiality afforded to parties by the Act has always been recognised as a key 

selling point, and this is maintained by the Courts in publishing judgments. In this respect, not 

only are the parties’ names not given, any information which may result in the subject matter 

of the dispute becoming easily identifiable is also not referred to in the judgment; unless the 

parties opt to waive their right to anonymity. This differs from Adjudication, under which 

parties seeking to enforce a Decision will have their identities and specific details of the dispute 

disclosed and made available in the public domain. Given the sensitivity of many issues in 

dispute, and parties’ awareness of the importance of preserving commercial relationships, it 

could be that the most effective way to drive the use of Arbitration is to place emphasis on this 

principle of confidentiality.  

Taking all of the foregoing into consideration, it is evident that the use of Arbitration has proven 

popular in the years following the introduction of the Act; and as confidence in the process 

grows, and parties become increasingly aware of the benefits of choosing Arbitration to resolve 

their dispute, it could be said that the only way for Arbitration is up.  
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