
Following on from the earlier articles in Lisa Cattanach’s series on mediation in the 

construction industry, this third and final instalment aims to provide guidance for parties in 

respect of the practicalities of mediation; including the stages of the process, and the 

documentation and personnel required throughout. This guidance is based loosely on RICS’ 

mediation guidance note, along with Lisa’s own experience of mediation to inform parties of 

‘best practice’ prior to, and throughout, the process. 

 

 

1. Proceeding 

One of the key selling points of facilitative mediation is its ability to be ‘personalised’ to suit 

the needs of the parties, the specifics of their dispute, and the individuals involved. For 

instance, depending on the issue at hand, as well as the parties’ respective budgets, it may be 

inappropriate for legal representation to be present on the day. Conversely, it may be that 

relationships between the parties have effectively broken down, and it would be more 

conducive to a suitable conclusion for the lawyers to meet with each other, absent of the 

parties themselves.   

It almost goes without saying, but the parties and their representatives should ensure they 

prepare in advance, both in respect of their case and in terms of clearly establishing their 

objectives in the mediation. A number of practical points which should be determined prior to 

proceedings will focus on the outcome, such as how any settlement agreement should be 

recorded, and any formal documentation which should be drafted in this regard. Similarly, 

parties should consider how they will proceed should no settlement be reached, and the 

documentation necessary to ensure that both sides are clear on what has and has not been 

agreed. Other matters will be more directly related to the issues in dispute, for instance RICS 

in their guidance note give the example of a taxation or VAT issue which will require advice 

to be sought in advance of the date of the mediation. The same goes for any issues of law or 

quantum. This will ensure that parties are in the best possible position to present every facet 

of their argument.  

2. Key documents  

It is common for parties to produce a position statement to be provided to the other side and 

the mediator at the outset, typically a few days prior to proceedings. This statement will set 

out a summary of the background of the dispute, setting out all factual and legal 

considerations. Similar to all dispute resolution proceedings, it is best practice to fully 

substantiate all contentions made, if and where possible. Additionally, any correspondence 

relating to prior attempts to settle the dispute should be provided in order to allow the 

mediator to consider the matter universally. 

Where the party considers there are any particularly pertinent documents which back up their 

case, it is considered best practice to bring a copy of such on the day of the mediation for 

further inspection by the mediator, and possibly the other side. Such documentation may 

include contemporaneous correspondence, or relevant contract documents, for example. 

Unlike in adjudication, the parties may also submit documentation to the mediator which the 

other side will not be privy to. This may be particularly useful where the party wishes the 



mediator to understand their position and their aims for the mediation without disclosing 

commercially sensitive information to the other side which may affect their position in the 

market place, such as internal audit documentation, tender rates, etc.  

3. Key personnel  

There would be little point in going to the effort and expense of pursuing mediation, 

compiling the relevant documentation and finally sitting down to resolve the dispute if the 

right people are not sitting at the table.  

When organising a mediation, it is imperative that the people involved in the dispute itself, as 

well as those with the power and ability to action the resolution and settlement, are available 

on the day, whether this be in terms of their physical presence at proceedings, or through 

availability by phone or email, these individuals must be free to provide comment and 

guidance. It is also of note that mediations may not always run to a strict 9am to 5pm 

timetable, and so the relevant parties must be contactable outside of office hours. 

Parties to a dispute may consider extending an invitation to the mediation to clients, board 

members, trustees, and insurers, so long as they serve a purpose and the cost of such can be 

justified. For instance, it may not be necessary or appropriate for lawyers and accountants 

who have provided expert advice prior to the mediation to be in attendance, with the cost of 

such attendance for an entire day potentially offsetting a big chunk of the benefit to be 

derived from mediation. In all instances, parties should be mindful of their own 

circumstances – there is no ‘one size fits all’ approach to mediation.  

At CDR we recognise that parties are often outside of their comfort zones when proceeding 

with mediation, and our experience in this area can provide useful guidance when you need it 

most; whether that be deciding if mediation is the right course of action for you, or providing 

assistance prior to, or throughout, the mediation itself. Should you have any queries, or 

require further information on any of issues raised above, please do not hesitate to contact 

Lisa Cattanach at lhc@cdr.uk.com  

 

Please note that the materials presented and discussed herein serve a purely informational 

and educational purpose, and do not constitute legal advice. CDR accepts no liability for any 

claim brought as a result of you or a third party relying on this information. 

 

 


