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MEDIATION – WHAT’S NOT TO LOVE?  

Looking for a quick and cost effective means of resolving your dispute which you retain 

control of and which has an impressive track record of success? We could have the 

answer! 

 

  

Mediation is a consensual, confidential method of dispute resolution suitable for both 

commercial and civil disputes.  The process can be concluded in a matter of days rather 

than requiring months, or even years, of commitment as in other forms of dispute 

resolution such as arbitration or litigation. 

 

Increasingly, the flexibility and relative informality of the process is also regarded as a key 

selling point for parties in dispute who recognise the importance of preserving, and 

strengthening, existing working relationships and who therefore wish to resolve matters 

amicably.  

 

Mediation also allows parties to reach a conclusion 

which is mutually beneficial and practical, often 

setting aside the strict terms of the contract to look 

at the real world context of the matters in dispute.  

This ensures compliance with the decided outcome 

is higher than in some other forms of ADR.  

 

In addition, there is the potential for huge cost savings through the early resolution of 

disputes.  The Centre for Effective Dispute Resolution (CEDR) published findings from their 

Seventh Mediation Audit in May 2016 
1
 concluding that the commercial mediation 

profession will save the UK’s business sector approximately £2.8 billion this year alone in 

wasted managed time, damage to working relationships, lost productivity and lawyers’ 

fees.  

 

Those parties that recognise the benefits of mediation also report extremely high success 

rates.  CEDR’s 2016 Audit reported that the aggregate settlement rate of mediation 

remains consistent at 86%.  Whilst it was reported that there has been a slight dip in the 

percentage of mediations settled on the day (from 75% to 67%), this has been offset by an 

increase in settlements reached shortly thereafter (from 11% to 19%). It was suggested 

that this could be explained by evidence that mediations are taking longer, indicating that 

more complex cases are being resolved at mediation.   

 

The courts also continue to support mediation and, particularly in England and Wales 

where the Civil Procedure Rules apply, require parties to attempt to resolve their disputes 

                                                           

 
1
 See: https://www.cedr.com/docslib/The_Seventh_Mediation_Audit_(2016).pdf  

“…mediation will save the 

business sector £2.8 billion 

this year alone…” 



 

 

 2 

  
 M

e
d

ia
ti

o
n

 i
n

 C
o

n
st

ru
ct

io
n

 

by means of alternative dispute resolution (ADR) prior to advancing a claim in the courts.  

Paragraph 8 of the Practice Direction on Pre-Action Conduct and Protocols states that 

“litigation should be a last resort” and that “parties should consider whether negotiation 

or some other form of ADR might enable them to settle their dispute without commencing 

proceedings”.  At paragraph 10, which lists specific forms of ADR, mediation is top of the 

list.  

 

However, despite all of the clear benefits and the 

continued support for mediation, at CDR we are yet 

to see the up-take of mediation in construction we 

would have hoped for.  Why is this? And what can 

be done to ensure parties are making the most of the options available to them to resolve 

their disputes?  

 

Some may say that the construction industry continues to be plagued by a confrontational 

spirit and an air of ‘machismo’ which clashes with the ethos and aims of mediation.  At 

CDR, it is our firm belief that the construction industry would benefit hugely from a move 

away from its litigious reputation and attempt to resolve certain disputes in an open, 

collaborative manner.  In these uncertain times it is increasingly important that businesses 

maintain their working relationships and manage costs, and mediation is one way that 

parties in dispute can achieve this.   

 

Others will argue that parties simply are not aware of the benefits of mediation, and more 

promotional efforts are required to ensure parties are aware that mediation is a viable 

option for them when resolving their disputes.  The results of CEDR’s 2016 Audit confirm 

this view, with both mediators and lawyers agreeing that there is a need for greater 

promotion of the benefits of mediation.  At CDR we continually highlight the potential 

benefits of mediation to our clients.  

 

When the construction industry recognises the benefits of mediation, we could see 

massive financial savings, huge productivity gains, and better working relationships.  As an 

industry, what’s not to love?  

 

We are eager to hear what you think. Is mediation the way forward for parties to 

construction disputes? Have you been involved in a mediation and want to share your 

success story? What would you say to parties who have never considered mediation 

before? Join in the discussion on our LinkedIn page, or drop us an email at: 

info@cdr.uk.com   

 

 

Please note that the materials presented and discussed herein serve a purely informational and 

educational purpose, and do not constitute legal advice. CDR accepts no liability for any claim 

brought as a result of you or a third party relying on this information. 

“…we are yet to see the up-

take of mediation we would 

have hoped for…” 


