
We are almost half way through 2015 and the Courts have already been asked twice to 

consider the implications of ‘fitness for purpose’ obligations versus ‘reasonable skill and 

care’ obligations with differing outcomes. In this first instalment, CDR considers the ruling in 

the first case in question
1
 back in February 2015, as well as discussing some of the 

implications for contracting parties. 

 

 

MW High Tech Projects UK Ltd (MW) appointed Haase Environmental Consulting (HEC) to 

develop and complete the design of the process engineering elements of a waste energy plant 

at a landfill site in West Sussex. 

Initially West Sussex County Council engaged Biffa Waste to design, build and operate a 

recycling facility at the site. Biffa then contracted the design and construction of the waste 

treatment plant at the site to MW. The contract sum for these works was just under £100 

million. 

MW appointed HEC, pursuant to a letter of intent, to provide design services, including the 

design of the process engineering associated with biodegradable waste and how this would be 

converted into methane gas. The initial work done by HEC under the letter of intent was 

subsumed into the Appointment. 

A dispute arose between MW and HEC as MW found that HEC were proposing design 

changes that would subsequently enhance the design, making the overall cost of the works 

much higher than the original contract sum. MW contended that this continued throughout 

the life of the project. MW state that many of the changes proposed did not comply with the 

Appointment because HEC could have remained in line with their contractual obligations 

(both to exercise reasonable skill and care and to comply with certain specific requirements, 

including an Output Specification and Delivery Plan) without making these costly 

enhancements. 

MW contended that HEC had complied with the obligation to take reasonable skill and care, 

but failed to comply with the obligation to comply with the Output Specification and 

Delivery Plan. Therefore MW stated that HEC were liable to them for the increased cost 

associated with of the enhanced design which did not comply with the Output Specification 

and Delivery Plan. 

MW asked the court to find that, in making such significant changes to its original design, 

HEC had breached its obligation to design in accordance with the specified design 

requirements. HEC on the other hand argued that it was not in breach so long as its design 

was not negligent, i.e. it had used “reasonable skill, care and diligence”. 

In deciding this dispute, the court looked at the priority of the various contractual obligations. 

In the course of the judgements found the obligation to exercise reasonable skill and care was 

paramount. Accordingly, HEC would not be required to comply with any other obligation 

that placed it in conflict with this overriding duty. However, where there was no such 

conflict, HEC was required to use reasonable skill and care to comply with any other 

obligations, including those to develop the initial design in accordance with the specific 

design requirements, i.e. the Output Specification and Delivery Plan.  
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Ultimately, the court found that, on the face of it, HEC was in breach of contract for deviating 

from its previous brief and having failed to meet its design requirements. 

In light of this judgement, we believe there are some key lessons to be learned for contracting 

parties. Firstly, it has now been made clear that, in the event there are differing obligations; 

i.e. a conflict between “reasonable skill and care” and a more onerous “fitness for purpose” 

obligation such as carrying out a design in compliance with an Output Specification and a 

Delivery Plan; it is of utmost importance that parties are clear and reach a consensus upon 

which obligation takes precedence. 

Further, whilst this case turns on its specific facts, it would seem that Consultants may no 

longer take comfort from earlier case law in which the courts had been clear that the default 

obligation of a professional is limited to the exercise of reasonable care, and that it requires 

special facts or clear language to impose an obligation stricter than that of reasonable care. 

In light of the foregoing, it is clear that parties should be more aware of their specific 

obligations from the outset of their contract, as well as bearing these in mind throughout. At 

CDR we have expertise in contractual matters, and so if you have any queries based on the 

foregoing, please contact us at info@cdr.uk.com 

 

 

Please note that the materials presented and discussed herein serve a purely informational 

and educational purpose, and do not constitute legal advice. CDR accepts no liability for any 

claim brought as a result of you or a third party relying on this information. 

 

 

 

 


