
In the final instalment of our review of the recent court decisions on ‘fitness for purpose’ 

obligations and how these sit alongside more general ‘reasonable skill and care’ obligations, 

we consider the more recent case of MT Hojgaard A/S v E.On Climate and Renewables UK 

Robin Rigg East Ltd and Ors
1
. 

 

 

In December 2006 MT Hojgaard A/S (MTH) contracted with E.On Climate and Renewables 

UK Robin Rigg East Limited and E.On Climate and Renewables UK Robin Rigg West 

Limited (E.On) to design, manufacture, deliver, install and commission the foundations for 

60 wind turbine generators and 2 substations that would together constitute the foundations 

for a wind farm in the Solway Firth. The contract value was in excess of €100 million. 

At the time the design was produced there was an international standard (DNV-OS-J101) for 

the design of offshore wind turbines and grouted connections in place. MTH relied upon this 

standard to undertake its design. Subsequently, it was found that there was an error within 

this standard, and the foundations at the wind farm in question were found to be defective, 

requiring remedial work amounting to €26.25 million. As a result, a dispute arose as to 

whether MTH was liable for these defects. 

Initially, the judge at the TCC, Mr Justice Edwards-Stuart, found MTH liable for the entire 

€26.25 million due to a breach of the “fitness for purpose” obligation clearly contained in its 

contract; namely that MTH warranted the foundations would have a service life of 20 years. 

As such, on the terms of the contract, the judge held that the contractor was liable for the 

costs of rectification. MTH had relied on an erroneous standard for the design of the 

foundations, but due to the overriding fitness for purpose guarantee it gave expressly under 

the contract, the judge found that it still had to deliver the design it guaranteed, regardless of 

the error, i.e. foundations that had “a lifetime of 20 years”. 

In this respect, the court provided guidance on errors in specifications in that defects caused 

by an employer’s specification are not the contractor’s responsibility, unless the contractor 

expressly guarantees the construction to be fit for a specific purpose, being over and above 

the requisite obligations as set out in the specification or standard. Therefore, it was held 

MTH had assumed a full design responsibility, and taken on all associated risks of the error 

in DNV-OS-J101, by providing a fitness for purpose warranty. Thus, it could not escape the 

associated liability despite the existence of less onerous “reasonable skill and care” 

obligations cited in the same contract.  

This case subsequently went to the Court of Appeal, where the court found in favour of 

MTH, reducing the initial €26.25 million remedial work costs to just £10 nominal damages in 

relation to other technical breaches, on the basis that MTH had not caused E.On to incur 

losses as a result of said breaches.  

The judge in this instance found that the contract documents were of “multiple authorship” 

and contained “much loose wording”. It was also found that some construction contracts 

impose on the contractor obligations to comply with particular specifications and standards 

but also to achieve a particular result. For the second obligation to be upheld the wording 

must be clear and should not be “tucked away” in the technical requirements. 

The judge also found that the technical requirement which required the foundation design to 

“ensure a lifetime of 20 years” was “too slender a thread” upon which to hang a finding of a 
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20 year warranty. By contrast, the actual contract conditions (which took precedence) 

imposed a duty to design and install the bases “with due care and diligence” and so that, 

using “Good Industry Practice”, each item of the works as a whole should be fit for its 

purpose in accordance with the specification. The judge found that this duty had not been 

breached, bearing in mind the level of knowledge and the industry standards pertaining at the 

time. 

In addition, the court took note of the hierarchy of the various contract documents. In this 

respect, the form of agreement and contract conditions took precedence over other contract 

documents, and the Employer’s Requirements came fourth in the order of precedence. The 

court determined that the obligations imposed by the contract conditions required only due 

care, professional skill, adherence to good industry practice, and laterally compliance with 

the Employer’s Requirements and so were in fact the opposite of requiring an absolute 

warranty of quality. 

The court concluded that a reasonable person in the position of E.On and MTH would know 

that the normal standard required in the construction of offshore wind farms was compliance 

with the international standard and that such compliance was expected, but not absolutely 

guaranteed, to produce a service life of 20 years.  

As with the earlier case of MW High Tech Projects UK Ltd v Haase Environmental 

Consulting GmbH
2
, whilst this case turns on specific facts there are useful lessons to be 

learned, particularly with regards contract drafting and initial contract negotiations. Perhaps 

most notably, the case advocates that a commercial contract should be produced by a single 

author and not “multiple authorship”. If there are conflicting contract provisions, parties 

should ensure there is a clear order of precedence. Further, clear and prominent wording is 

required, if you wish to impose a duty of care or standard which is higher than that which 

would normally apply.  

In particular, the phrase ‘fit for purpose’ is hard to define and unless it is more specific or 

makes reference to particular technical requirements may not be enforceable. Also of key 

note, is the role of the judgement in serving as a warning to those responsible for drafting 

contracts: where your terms and conditions are not drafted clearly, you could be exposing 

yourself to the risk of disputes.  

 

In light of all of the foregoing, we would strongly recommend to parties to review your 

obligations carefully to ensure they reflect what the contract was understood to mean at the 

negotiation stage, and that the risks can be covered adequately taking into account insurances 

and appropriate pricing. At CDR we are well versed in contractual relations, and the practical 

impact of poorly drafted, unusual or onerous clauses. If you wish our assistance in such 

matters, please contact us at info@cdr.uk.com  
 

 

Please note that the materials presented and discussed herein serve a purely informational 

and educational purpose, and do not constitute legal advice. CDR accepts no liability for any 

claim brought as a result of you or a third party relying on this information. 
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