
A recent decision from the Court of Appeal,
1
 concerning a project management company and 

an architectural practice undertaking works prior to agreeing their fees, has confirmed the 

importance of ensuring your fees are agreed at the outset of a project in order to ensure the 

smooth operation of the contract throughout. 

 

 

The case concerns Foremost Leisure (Holdings) Ltd. (Foremost), a franchisee of the Holiday 

Inn Express brand, who were looking to expand into the German market; D & K Drost 

Consult GmbH (Drost), a German project management company; and SHE Architekten 

(SHE), a German architectural practice, who provided a ‘feasibility’ proposal to Foremost in 

December 2005, including a series of architectural drawings, for a new hotel site in Hamburg. 

 

Negotiations on the terms of both Drost and SHE’s appointments were undertaken alongside 

the provision of professional services. It was understood by all parties that both Drost and 

SHE would be paid for their services as this was not speculative work being carried out at 

their own risk; however, no binding agreement was ever reached on when or how much they 

would be paid. 

 

Various Letters of Intent were drafted but were either not signed by Foremost or not accepted 

by Drost and SHE. As works progressed, Foremost became dissatisfied with the performance 

of both Drost and SHE and appointed replacements. Subsequent meetings and discussions 

followed between the parties, and in late June 2006 a “Remuneration Offer” was finally 

agreed and signed. It stated: 

 

“You [Drost and SHE] will get paid €150,000 plus VAT. Further performances from your 

side are not necessary. This sum is fully due upon the granting of a legally effective building 

permit for the proposed hotel with 120 rooms." 

 

Accordingly, upon obtaining the requisite planning permission some 12 months later, an 

invoice was issued by Drost and SHE, but Foremost did not make payment. A dispute arose 

as to whether, on the true construction of this agreement, it was an agreement to pay for 

services rendered in the past or only on the basis that further future work was done. In this 

respect, Foremost contended that further future work was not performed and therefore no 

sums were due. Both Drost and SHE held that on the terms of the agreement there was clearly 

no future services required, and a as result the full sum was due. 

 

At first instance, the Court found that Drost and SHE were entitled to payment for the 

‘feasibility’ works carried out and awarded €147,500 for services performed, on a quantum 

meruit basis. Foremost then advanced the case to the Court of Appeal, which ultimately 

upheld the decision. As such, Foremost was ordered to pay to Drost and SHE. 

 

Although this particular decision turned on the specific facts, it does provide some practical 

reminders to parties during contract negotiations: 

 

• Clear communication is vital at all stages of a project from inception through to 

completion in order to minimise the risk of this type of dispute arising; 
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• Whilst a full formal agreement is undoubtedly the preferred route, finalisation of such 

may not be possible at the outset of a project. Some form of formal agreement such as 

a signed and accepted Letter of Intent; despite their many recognised flaws; would 

have provided a useful way of setting out the basis on which the parties were to carry 

out ‘feasibility’ works. However, Letters of Intent are no substitute for a properly 

negotiated contract for works beyond ‘feasibility’ works, and should not be relied 

upon as such; 

 

• It is paramount that you ensure you have formal clarity on how much and when you 

will be paid. Whilst projects will often involve an element of speculative work, you 

should be especially wary of carrying out extensive work at the risk of not being paid; 

and 

 

• Similarly, if you are employing a consultant ensure there is a formal agreement on 

what fees are to be paid and when prior to extensive work being carried out. 

Otherwise, you may expose yourself to fees you did not anticipate based on the loose 

wording of a “Remuneration Offer” such as the one discussed above. 

 

At CDR we strongly believe that “prevention is better than cure”, and we have a proven 

track record of assisting our Clients in avoiding, and where necessary resolving, disputes. 

Should you wish any more information or guidance in respect of any of the aforementioned 

issues, please do not hesitate to contact us at: info@cdr.uk.com 

 

 

Please note that the materials presented and discussed herein serve a purely informational 

and educational purpose, and do not constitute legal advice. CDR accepts no liability for any 

claim brought as a result of you or a third party relying on this information. 

 

 

 


