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EXPERT WITNESSES IN CONSTRUCTION DISPUTES 

This week we are considering the role of the expert witness in construction disputes, the 

relevance of expert witnesses, and the potential value to be added by instructing an expert in 

your dispute.  

 

What is an expert witness? 

An expert witness is instructed to provide their independent expert opinion to the tribunal (for 

example the court, an Arbitration tribunal, or an Adjudicator) on a matter in dispute. For 

instance, in construction claims this could involve instructing a delay analysis expert, a 

quantum expert, or an expert to assess damage and liability. In professional negligence cases 

in particular, there is a very strong presumption of an expert appointment.  

What is the overriding duty of an expert witness? 

First and foremost, the expert has an overriding duty to assist the tribunal in determining the 

matters in dispute. This must take precedence over any obligation to the instructing party, and 

the receipt of payment from the instructing party cannot impede upon this.  

For example, the RICS professional statement and 

guidance note “Surveyors acting as expert witnesses in 

Scotland” 1
st

 Edition (August 2015) sets out that the 

expert cannot be appointed on a conditional or other 

success-based fee arrangement. This includes instances 

where those instructing the expert are engaged on 

such basis. Clearly a ‘no-win, no-fee’ arrangement has 

great potential to undermine the independence of the 

expert, and conflict with the overriding duty to the 

tribunal.  

Where the tribunal finds that the independence of the expert has been compromised, the 

relevant party may be prohibited from relying on the opinion of that expert. This may also 

have cost implications, and so it is in the interests of both the expert and the instructing party 

to ensure the expert’s overriding duty to the tribunal is not compromised at any time.  

When is it appropriate to instruct an expert witness?  

The courts have a long history of supporting the instruction of experts, however this is only 

where it is deemed appropriate. In this respect, the first thing to consider is the complexity of 

the dispute. For instance, in cases dealing with particularly technical issues, such as delay 

analysis where there have been concurrent delaying events, it is likely that instruction of an 

expert may be required. However if the matters in dispute are relatively straight forward and 

could be decided by the tribunal without any external input from an instructed expert, it is 

likely that the instruction would not be supported.  

“…a no-win, no-fee 

arrangement has great 

potential to undermine the 

independence of the 

expert…” 
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From a practical point of view, parties should also consider the value of the dispute in 

comparison to the cost of instructing an expert. For instance, an expert’s fee in the sum of say 

£10,000 evidently represents a far larger proportion of a £50,000 claim than a £1,000,000 

dispute. Before instructing an expert parties should consider matters of proportionality 

carefully, and seek to ensure that the benefits of instructing an expert to provide an opinion 

on your dispute, or an aspect of your dispute, outweigh the costs.  

What value can an expert witness add?  

Having said this, what are the benefits of instructing an expert? 

As above, experts can bring clarity to complex issues in dispute, and this is evidently of benefit. 

Expert witness reports or opinions can also be used in settlement negotiations which save 

parties incurring further costs, both in terms of their own legal costs and in respect of the 

costs of the tribunal. This may especially be the case in circumstances where parties are in 

dispute about the value of certain works or a specific claim.  

CDR as expert witness 

CDR has “in house” architectural, quantity surveying and engineering expertise which enables 

us to offer a broad scope of expert witness services to our clients including:- 

• Contract Administration 

• Architectural Design & Specification; 

• Value and Validity of Variations in Final Accounts; 

• Quantum; 

• Extension of Time; 

• Loss and/or Expense; 

• Construction Defects; and 

• Professional Negligence claims. 

Our team has been appointed on numerous occasions by a wide variety of clients including 

solicitors, loss adjusters, insurance companies and private 

clients, to carry out and prepare expert witness reports. 

In the past, members of CDR’s team have been called upon 

to appear in court to be questioned and cross examined 

following preparation of the expert report or opinion. In 

other instances the reports are simply instructed and 

prepared in a bid to conclude a dispute between parties 

and the matter goes no further. Whatever is required, CDR is equipped to assist and to provide 

the necessary service. 

If you want to discuss anything raised in this article, or wish to instruct any member of our 

team as an expert, please contact us at info@cdr.uk.com.   

 

 

“CDR has ‘in-house’ 

expertise which enables 

us to offer a broad scope 

of services” 



 

 

 3 

  
T

h
e

 E
xp

e
rt

 W
it

n
e

ss
 

Please note that the materials presented and discussed herein serve a purely informational and 

educational purpose, and do not constitute legal advice. CDR accepts no liability for any claim 

brought as a result of you or a third party relying on this information. 


