
Following on from the first instalment in Lisa Cattanach’s series on mediation in the 

construction industry, this article aims to set out some “dos and don’ts” to bear in mind when 

taking part in mediation; based loosely on RICS’ mediation guidance note along with Lisa’s 

own experience of mediation. 

Whilst this edition will focus on conduct and attitude, the next, and final, article in this series 

will provide some top tips on the more practical side of mediation, considering the stages of 

mediation as well as the documentation and personnel required.  

 

Mediation can be a facilitative method of dispute resolution where the parties retain 

ownership of the dispute, creating a resolution which is suitable for all involved. When 

parties come to mediation it is anticipated that they have done so with a view to resolving the 

dispute together and amicably. Therefore, it is imperative that parties maintain a particular 

level of professionalism throughout the process and do not allow the pressure or stress of the 

situation to affect them. In mediation, the conduct of all involved is key to the effectiveness 

and success of the process. 

In light of this, we have compiled a list of key dos and don’ts that parties should keep in mind 

with regard their conduct throughout the mediation.  

1. Get off on the right foot – clear the air at the beginning of the process 

It is key that the parties begin the process with the right frame of mind and attitude. Starting 

out on the right foot will only benefit the entire mediation. By setting a positive and 

cooperate tone at the start, the atmosphere throughout the process is likely to be much more 

conducive to a successful mediation and a settlement that effectively meets the needs and 

interests of both parties. One way to make clear from the start that you have entered into this 

mediation with the intention of reaching a mutually beneficial conclusion, is to apologise for 

any wrongdoings or shortcomings which may have contributed to the dispute at hand. 

Acknowledging your role in the matter will not only make the other side feel more at ease 

and willing to be open, it may also be somewhat therapeutic from your own party’s point of 

view.  

2. Do be open and honest, and appreciate you have weaknesses as well as strengths 

It is only in very rare circumstances that a party will ever have a 100% solid case – otherwise 

it is unlikely there would be anything to dispute! Accordingly, in order that mediation can 

fulfils its objectives, parties must be open and admit that they are, to some degree, at fault. 

Whilst it is only human nature to highlight your strengths and successes, to ignore or deny 

your weaknesses and failings in mediation is one sure fire way to derail a possible settlement. 

In a similar vein, parties must be willing to be flexible and accept that they will need to make 

compromises.  

It is also important that parties trust the mediator enough to be totally open and honest in 

confidential communications with the mediator in order that they have the best possible 

understanding of the project and the dispute. A mediator who does not fully understand the 

case will be limited in their ability to assist the parties in reaching an agreement. As such, 



parties should make every effort to provide the mediator with an all-encompassing picture of 

the dispute.  

3. Don’t approach mediation with an uncooperative aggressive manner 

One of the key selling points of mediation is that it facilitates and maintains ongoing 

commercial relationships better than some other means of dispute resolution or litigation. 

Where one or both of the parties comes to the mediation with an aggressive or uncooperative 

approach, this positive outcome will be less likely.  

Rather than stubbornly standing your ground, and refusing to consider the merits of the other 

side’s case, it has been proposed that parties should appreciate the other side’s position, or 

“walk in the other’s shoes” as the RICS puts it in its mediation guidance note. Only then will 

parties be able to come to the best solution for both sides, having an appreciation of their 

needs and interests, as well as their respective role in the dispute. 

4. Don’t forget that settlement isn’t the only measure of success 

Whilst one of the main selling point of mediation is its high success rate (CEDR’s 2014 Sixth 

Mediation Audit reported that 75% settle on the day, and a further 11% settle shortly 

thereafter) it is important to remember that parties can benefit from mediation even where a 

settlement is not reached.  

This may be because parties cannot agree on all aspects of the dispute. Where this is the case, 

and parties find a way to agree on certain points, this will save time and money when the 

matter is progressed to some other dispute resolution process, with parties advancing a more 

streamlined case.  

What is important if settlement is not reached is to ensure that both parties know where they 

stand before they walk away from the mediation. It must be made clear what the parties have 

and have not agreed and what the next steps are.  

We hope these dos and don’ts have provided some valuable insight into the conduct expected 

of parties at mediation, and the best ways to ensure mediation, as an alternative dispute 

resolution process, fulfils its potential. However, should you have any queries or require 

further information on any of the above, please do not hesitate to contact Lisa Cattanach at 

lhc@cdr.uk.com.  


