
In this third and final article in this series regarding certificates issued under a building 

contract we consider Final Certificates. 

 

Over the years there has been much discussion and case law on the meaning of a Final 

Certificate. Whilst the wording of the contract with regards the Final Certificate can vary it is 

now common to find provisions stating that the Certificate is conclusive and binding upon the 

parties i.e. that the Final Certificate is conclusive evidence and matters contained within the 

Certificate cannot be challenged. This does provide parties with certainty and can limit the 

scope for disputes. However, in instances there can be provisions within the Contract that 

allow the Final Certificate to be challenged i.e. the Final Certificate does not have a 

conclusive effect upon its immediate issue, but it is suspended by a period of time to allow 

the Contractor the ability to contest its validity and raise proceedings appropriately. 

In the case of the Trustees of Marc Gilbard 2009 Settlement Trust v OD Developments & 

Projects Ltd [2015] EWHC 70 (TCC) a declaration was granted by the courts that a 

Contractor could not challenge the Final Certificate through adjudication. However, the 

contract in question (JCT) did have a provision to challenge the Final Certificate within 28 

days of its issue. On 3 December 2013 the contract administrator issued a Final Certificate to 

the Employer in the sum of circa £230,000.00 plus VAT. On 20 December 2013 (which is 

within the relevant 28 day period) the Contractor issued proceedings in the Technology and 

Construction Court (TCC) disputing “the validity and correctness of the Final Certificate”. 

The proceedings progressed slowly and almost 14 months later the parties still had not fixed 

their first Case Management Conference. As such, the Contractor decided to refer the dispute 

to adjudication. The Employer contended that this was not possible as the Final Certificate 

was to take effect as conclusive evidence in any proceedings not issued within the 28 day 

period.  

OD Developments argued that it had already challenged the Final Certificate within 28 days 

by issuing court proceedings and therefore the Final Certificate was inconclusive in all other 

proceedings and as such it could now refer a dispute to adjudication. OD Developments also 

argued that the right to refer the dispute to adjudication “at any time” under the Housing 

Grants (Construction and Regeneration) Act 1996 would be restricted in the argument being 

put forward by the Trustees. 

The court held that “the challenger has to challenge the Final Certificate in one set of 

proceedings, and that it is those proceedings which constitute the only vehicle by which the 

Final Certificate is capable of being challenged.” In addition, it noted that OD Developments 

right to adjudicate “at any time” was not restricted but it could have challenged the Final 

Certificate within the 28 day period using adjudication as well as in court proceedings. 

It was found that the Final Certificate was not conclusive evidence in respect of the matters 

raised in the existing claim within the TCC, but it was conclusive evidence in any other 

proceedings which might subsequently be commenced, as those proceedings would not have 

been commenced within 28 days of the issue of the Final Certificate as set out in the contract. 

The case law on the conclusiveness of Final Certificates has not been consistent and indeed 

there has often been a difference in opinion between the courts of England and Scotland as to 

what matters are conclusive and binding and from when. As such there are no general 

principles for guidance when dealing with the provisions of a Final Certificate. However, the 



above case does highlight the importance of being aware of the timescales by which the Final 

Certificate can be challenged. 

An important lesson that is clear from the differing case law and that stated within the case 

above on the conclusiveness of a Final Certificate, the aspects considered conclusive within 

the Certificate and the timescales within which it can be challenged do vary from contract to 

contract and each should be reviewed on an individual basis on its own merits. This in itself 

may not be an easy task, particularly if the contract is bespoke or not well drafted. However, 

it is critical that parties understand their rights and obligations under this. 

Should you wish any more information or guidance on the aforementioned please do not 

hesitate to contact our office by emailing mmcshane@cdr.uk.com  

 

 

Please note that the materials presented and discussed herein serve a purely informational 

and educational purpose, and do not constitute legal advice. CDR accepts no liability for any 

claim brought as a result of you or a third party relying on this information. 

 


