
In this next article regarding certificates issued under a building contract we consider the 

implications of the introduction of the Local Democracy, Economic Development and 

Construction Act 2009 (the Construction Act) which came into place in Scotland in 

November 2011 and how this relates to Architects or other professionals issuing certificates 

under a building contract to enable payment to be made to the Contractor. 

 

 

The Construction Act and its predecessor (the Housing Grants, Construction and 

Regeneration Act 1996 (the HGCR Act)) both require construction contracts to include an 

“adequate payment mechanism” for determining the amount due and the ‘due date’ for 

payment to the Contractor. The courts have held that a certificate issued by a third party (such 

as an Architect acting as contract administrator) constitutes an “adequate payment 

mechanism”. 

 

Under the HGCR Act the Withholding Notice was intended to be the most important Notice 

that required to be served in order to pay a lesser amount than the amount which had been 

claimed by the ‘payee’. However, in practice this turned out not to be the case. 

 

The judgment in the case of SL Timber Systems Limited v Carillion Construction Limited 

[2001] ScotCS 167 was seen by many in the industry as a catalyst for change in construction 

legislation. Lord Macfadyen held that the absence of a valid payment notice or notice of 

intention to withhold did not discharge the obligation on the claimant to prove that the sum 

claimed was properly due in line with contract provisions. It was therefore felt that the 

payment provisions of the Act had to be tightened up in order to reflect the intentions of the 

HGCR Act.  

 

The Construction Act introduces an increased emphasis on the first notice by the ‘payer’ or 

its third party i.e. by an Architect acting as Contract Administrator. The ‘payer’ or its third 

party shall give a notice to the ‘payee’ not later than 5 days after the payment ‘due date’. The 

Payment Notice must set out the sum that the ‘payer’ considers to be due at the payment ‘due 

date’ and the basis upon which that sum is calculated. 

 

In addition, a Payment Notice must still be served even if the amount calculated as due is 

‘zero’. The ‘payer’ is then required to pay the notified sum, i.e. the amount set out in the 

Payment Notice, and arguments as to whether or not a sum is properly due under the contract 

are no longer available to the ‘payer’. The only mechanism by which payment of the notified 

sum can be avoided is by the service of a Pay Less Notice. A Pay Less Notice must be served 

no later than the prescribed number of days before the ‘final date’ for payment, which may be 

an agreed date within the contract or the default position of the Scheme for Construction 

Contracts (Scotland) Regulations 1998 (the Scheme) of 7 days.  

 

As such, there has been a recent flurry of case law surrounding the issue of Payment / Pay 

Less Notices with what often appears on the face of it to be differing opinions from the 

courts. However, there is clear guidance from the courts within each of the judgements that 

are applicable to all parties to a construction contract with a responsibility for issuing 

Applications or Notices under the contract. 

 

We have summarised the key elements below: 

 

• Adhere to the payment date regime in the contract and avoid uncertainty; 



• Ensure Notices are issued timeously and in accordance with the contractual 

requirements; 

• Clearly state the purpose of the Application or Notice being issued; 

• If the purpose of a submitted Application or Notice is not clear, then this should be 

clarified with the Party who issued this; 

• Ensure Applications are submitted containing all relevant information; and 

• Ensure the amount due / sought is clearly stated and substantiated. 

 

Should you wish any more information or guidance on the aforementioned please do not 

hesitate to contact our office by emailing mmcshane@cdr.uk.com  

 

 

Please note that the materials presented and discussed herein serve a purely informational 

and educational purpose, and do not constitute legal advice. CDR accepts no liability for any 

claim brought as a result of you or a third party relying on this information. 

 


