
“Ambiguous Clarity” – The Evolving Issue of Payment Notices  

In the wake of ISG Construction Ltd v Seevic College [2014] EWHC 4007 (TCC), there has 

been a wealth of discussion regarding payment notices and their operation in practice, with 

some stating that the latest body of case law authority has paved the way to more clarity on 

this issue. 

In this latest update, CDR contribute to this discussion, considering the case of Harding v 

Paice & Springall [2014] EWHC 3824 (TCC), as well as the most recent developments in the 

judgment of Galliford Try Building Ltd v Estura Ltd [2015] EWHC 412 (TCC); countering 

that there cannot be full clarity on this issue whilst there remains no general rule applicable to 

all construction contracts under the Act.  

ISG v Seevic  

The contract between ISG and Seevic – JCT Design and Build Contract 2011 – dictated that 

the payee should submit monthly interim payment applications, stating the sum due and 

setting out the basis upon which this sum was calculated. As with the Scheme, the relevant 

dates all rested upon the due date: the final date for payment was noted as being 14 days from 

the due date; a payment notice was required not later than 5 days after the due date, stating 

the sum due; and any pay less notice was to be submitted not later than 5 days before the final 

date for payment.  

In line with these conditions, ISG duly submitted interim payment applications; however 

Seevic failed to uphold their side of the bargain and issue corresponding payment/pay less 

notices. Accordingly, ISG proceeded to adjudication to determine their entitlement to 

payment under the contract. The adjudicator found that ISG were entitled to the full amount 

set out in their Application, as a result of Seevic’s failure to follow contractual procedures.  

However, four days prior to the issue of this Decision, Seevic served their own Notice of 

Adjudication, seeking to determine the value of work done, purporting to advance this 

adjudication on a separate head of dispute. The adjudicator; who happened to be the same 

adjudicator as had decided ISG’s earlier adjudication; found the value of works to be less 

than the sum stated in the corresponding Payment Application. As such, the adjudicator 

ordered ISG to repay the difference between the sum received in the earlier adjudication, and 

the true value of the works as determined in the current adjudication.  

In light of this decision, ISG then applied for summary judgement in order to enforce the first 

Decision and to find the second Decision was unenforceable on the grounds that, as both 

disputes were substantially the same, the adjudicator lacked jurisdiction.  

Mr Justice Edwards-Stuart enforced the Decision of the first adjudicator, finding that ISG 

was entitled to the full value of the Application, given that Seevic had failed to issue a 

payment notice. In reaching this conclusion, the judgment in Watkin Jones and Sons Ltd v. 

Lidl UK Gmbh was followed, in which it was stated that, in the absence of fraud, a Contractor 

will be entitled to the full amount applied for, even where that sum is in excess of the true 

value of the works. 

Further, it was held that the adjudicator in the second adjudication, advanced by Seevic, did 

indeed lack jurisdiction to decide upon the issue at hand, given that it was substantially the 

same as that decided in the first adjudication.  



Harding v Paice 

The main distinction between ISG v Seevic and the related case of Harding v Paice & 

Springall ([2014] EWHC 3824 (TCC)), is the involvement of a notice of termination, the 

stage of payment and the differing contract terms under the JCT Intermediate Form of 

Building Contract 2011, with amendments.  

Upon Harding serving a notice of termination, Harding, as the Contractor, was required to 

submit a final account, valuing all works up to the date of termination. Following this, Paice 

was obligated to pay the amount “properly due” within 28 days of this submission. 

Furthermore, the contract allowed for adjudication proceedings to be advanced within 28 

days of the date of the final certificate.  

When Harding received less than had been applied for in the final account, they commenced 

adjudication proceedings. The adjudicator subsequently found that the Contractor was 

entitled to the final account value, as submitted, in full due to the Employer’s failure to 

provide a pay less notice. Accordingly, it was decided that there was no need to value the 

amount “properly due” under the contract.  

Paice proceeded with a counter-adjudication to revalue the final account. In the wake of this, 

Harding applied for an injunction to stop the counter-adjudication from proceeding, arguing 

further that the adjudicator lacked jurisdiction to decide the issues outlined in the counter-

adjudication.  

In deciding this case, Mr Justice Edwards-Stuart highlighted how unusual the clause was in 

that it did not require Paice to pay the amount applied for, but only the amount considered to 

be “properly due”. However unusual, it was felt that this clause was reflective of the 

‘reckoning’ process inherent in the final account. Accordingly, Mr Justice Edwards-Stuart did 

not agree with the adjudicator that the lack of a pay less notice necessarily lead to the 

Employer being liable for the full amount applied for in the final account.  

Key to this determination was that Paice had no opportunity to recover any overpayment at a 

contractual stage should the final account be in excess of the value of the works properly 

done, given that the works were terminated. Mr Justice Edwards-Stuart in this respect states:  

“A failure to serve a valid pay less notice in time would deprive the employer forever of the 

right to challenge the contractor's account. So if the contractor had seriously overvalued his 

account, but the employer or his advisers failed to serve a valid pay less notice in time, the 

contractor would obtain a windfall that the employer could never recover.” Emphasis 

added. 

Whilst this case talks of “forever” it will be obvious that although there is not a stage further 

in the contract to rectify overpayment, the adjudicator’s decision is only considered final and 

binding until further enforcement proceedings, and the parties have the option of Arbitration 

or Court proceedings as applicable to the contract.  

Commentary  

In line with the general ethos of statutory adjudication at its inception under the 1996 

Construction Act; and in particular the “pay now, argue later” approach; cash flow is a key 

consideration in these cases. 



Interim applications are to be paid in full where no payment or pay less notice has been 

provided by the Employer in order to provide the Contractor with sufficient cash flow to 

complete the contract works. Where this is to the detriment of the Employer’s cash flow, this 

can be recovered during the Final Account process, where the Employer can argue their 

ground, making relevant deductions to recover any overpayment at an earlier stage. 

Essentially, the old adage of “pay now, argue later” is adapted to “pay at the interim, argue 

at the final”. 

Of course, where we are dealing with the final account; or the final application upon 

termination as was the case in Harding v Paice; there is no further stage in the contract at 

which the Employer can recover any overpayment – “later” is “now”. Accordingly, the key 

distinction to always bear in mind is whether the notices apply to an interim or a final 

application.  

So, it would appear that the issue of why the lack of a pay less notice is considered silent 

agreement to a payment application at one stage of the contract, but not at another, has been 

clarified in these most recent cases. Whilst both cases have been in the specific context of a 

JCT contract; where the final account allows for the recovery of any overpayment to the 

Contractor; the impact of these judgments is likely to remain far reaching. 

The recent judgment of the TCC in Galliford Try Building v Estura (which was also 

concerned with the JCT Design and Build Contract 2011) has confirmed that the findings in 

ISG v Seevic and Harding v Paice are indeed not in conflict. It should be noted that the same 

judge ruled in each of the three cases, seeking to make distinctions based on the facts of the 

individual cases.  

Thus, what has been made apparent in these judgments is the importance of the relevant 

contract terms in the absence of a general rule under the Housing Grants, Construction and 

Regeneration Act, as amended. So long as such a general rule remains outstanding, 

ambiguities will remain. 

As such, it is key that parties understand their contract terms, specific to the circumstances 

they find themselves in. At CDR we are well versed in standard forms, as well as bespoke, 

contract conditions and their implications for parties. Should you wish to discuss any of the 

above in the context of your own contract, please do not hesitate to contact us at: 

info@cdr.uk.com  

 

 

 


